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  HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE

District: Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur
Present: Mrs.Chitra Rani Saikia, AJS

Friday, the 12th April  ,2013

                                                   Money Suit No. 12/2010

                                                Sri Pankaj Gogoi

                                                                           …………………Plaintiff

-Versus

                                         Sri Shyamal Sarma

                                                                         ……………        Defendant

The suit coming on for final hearing on 1st  April 2013  in the presence of:-

Sri A. K. Sarma

                                          …………… Advocate for the Plaintiff

Sri P.C.Sarma

                                                              ---------------   Advocate for the defendant. 

And having stood for consideration to this day the court delivers the following 

judgment.

                                                     JUDGMENT

1. The plaintiff instituted this suit for realization of money amounting to Rs 1,00,000/-

(rupees one lakh)  only along with the interest. 

2.  The plaintiff’s case in brief as unfolded in the plaint is that on 04.04.08  the defendant 

took a loan of Rs 1,00,000/--(rupees one lakh) from the plaintiff for his personal need as 

there  was  a  friendly relationship  between  the  plaintiff  and the  defendant.  The  plaint 

disclosed that the defendant promised to repay the said loan amount to the plaintiff within 

a period of three months. That after constant persuation for payment of the said amount , 

the defendant issued an account payee cheque bearing No 493610 for Rs  1,00,000/- 

(rupees one lakh) only dated 25.08.08 of S.B.I., Tezpur Branch in favour of the plaintiff. 

But the plaintiff could not get the amount as the cheque was returned by the bank two 

times. That thereafter the plaintiff requested the defendant to make the payment , but the 

defendant failed to pay. Hence this suit. 
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3.   The  defendant  contested  the  suit  by  filing  written  statement  and  challenged  the 

maintainability of the suit on the ground that there is no cause of action for the suit.  The 

defendant straightway  denied any loan to the plaintiff.  Hence the defendant prays to 

dismiss this suit with cost. 

4.  Upon consideration of the pleadings of both sides the following issues were framed in 

this suit:   

(a) Whether the suit is maintainable?

(b) Whether the plaintiff is entitled to recover Rs1,00,000/--only from the defendant? 

(c) Whether the plaintiff is entitled to the decree as prayed for?

5.  The  plaintiff  side  adduced  the  evidence  of  three  witness  and  exhibited  certain 

documents in support of its case.   Defendant side adduced  evidence of one witness and 

exhibited certain documents.  The materials on record and submissions made on behalf of 

both sides have received due consideration of this court. 

                 Discussion of evidence, decision and reasons thereof

  Issue No (a):  Whether the suit is maintainable ?

6.  Maintainability of a civil suit depends upon the admitted position of the pleadings and 

not  upon  evidence  .  After  perusal  of  the  pleadings  of  both  sides  I  do  not  find  any 

procedural defect in the form of the suit. The pleadings do not reveal any express bar in 

the maintainability of the instant suit by this court as per provision of section 9 of the 

Civil Procedure Code, 1908. Accordingly this issue is decided in favour of the plaintiff. 

   Issue No (b):       Whether the plaintiff is entitled to recover Rs1,00,000/--only from the   

defendant?

 7. The crux of this issue lies in the determination of the fact as to whether the plaintiff is 

financially so sound that he could lend Rs 1,00,000/- to the defendant.   Sri Pankaj Gogoi, 

the plaintiff in his plaint and evidence in chief as PW 1 deposed that the defendant took 

Rs 1,00,000/-( rupees one lakh) from him on 04.04.08 for his personal need and promised 

to repay the said amount within a period of three months.  It is in the evidence of PW 1 

that after three months the plaintiff constantly persuaded the defendant for payment of 

thesaid amount  and then the defendant in discharge of his  debt issued an A/C payee 

cheque bearing No 493610 for Rs 1,00,000/- only dated 25.08.08 of SBI Tezpur Branch 

in his favour. The plaintiff further deposed that the defendant requested him not to present 

the cheque upto the 1st week of February 2009 for collection as there was no sufficient 

amount  in  his  account.  According  to  the  plaintiff  as  per  verbal  instruction  of  the 

defendant he presented the said cheque for collection on 16.02.09 , but the cheque was 
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returned for insufficient fund. PW 1 further deposed that the defendant became very sorry 

for return of the cheque and requested him to submit the said cheque after 14.04.09 for 

collection.  The  evidence  of  PW 1  runs  that  he  deposited  the  said  cheque  again  on 

19.04.09 but this time also the cheque was returned unpaid showing stop payment in 

memo dated 20.04.09. In his evidence PW 1 further added that even after that in spite of 

his repeated  request  the  defendant  failed to repay the debt. 

8. This evidence of PW 1 loses its credibility in view of the other evidence on record.  In 

his cross examination PW 1 stated that he is a supplier and contractor by profession. He 

stated that he gave supply in the university and Irrigation Department. He admitted that 

he  had not  submitted  any document  of  his  contract  registration.   In  contrary to  this 

evidence of  PW 1, Shyamal Sarma,  the defendant  being DW 1 deposed that  he is  a 

contractor and besides Assam he carries on his contract work in Arunachal also. In his 

cross examination PW 1 stated that he knows that the defendant is a class I contractor. 

PW 1 further clarified that in 2008 the defendant undertook work in Tezpur University. 

PW 1 testifies that the defendant has his own MAHARI( the person to supervise the 

work) and in absence of defendant’s MAHARI he looked after his work. This evidence of 

PW 1 lends support to  the evidence of the defendant,  DW 1. In his  evidence DW 1 

deposed that he engaged the plaintiff to work as his supervisor to look after the work 

done at Tezpur University because the plaintiff is a resident of Napam which is less that 2 

kilometers from the university. 

9. It is in the evidence of DW 1 that the remuneration of the plaintiff for his work as 

supervisor  of  work  at  Tezpur  University  was  fixed  at  Rs  1,00,000/-  in  the  package 

system. According to DW 1 the said remuneration was paid in two installments and the 

first installment of Rs50,000/- was paid as advance by cheque bearing No 656757 dated 

08.09.06 before starting the work. DW 1 clarified that the work in the university started 

in the middle of 2006 as per verbal order of Vice Chancellor, Tezpur University though 

the formal order was issued in the last part of 2006. 

10.  DW 1 honestly admits that the plaintiff performed his work as supervisor for the 

work at Tezpur University campus very sincerely, honestly and efficiently and for that 

reason  the  defendant  engaged  him  as  sub  contractor  for  the  work  under  M.E.S., 

Missamari and PWD Rural Division, Biswanath Chariali. According to DW 1 at that time 

the plaintiff  requested him to pay an amount of Rs 2,00,000/-  as advance but DW 1 

issued a cheque of Rs1,00,000/- in place of Rs 2,00,000/-. DW 1 further deposed that he 

did not write the date of issue of the cheque and he instructed the plaintiff to insert the 

date  as  and when required  or  as  he  asked.  It  is  in  the  evidence  of  DW 1 that  after 

receiving the said cheque the plaintiff failed to supply materials for the contract work of 
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the defendant and finding no other way the defendant engaged another person as sub 

contractor for his said work. DW 1 continued to depose that as the plaintiff was no more 

his employee he demanded the plaintiff to return the cheque and ultimately when the 

plaintiff failed to return the same he wrote to the concerned bank to stop payment of the 

said cheque. 

11.  In his cross examination DW 1 stated candidly that sometimes he gives sub contract 

when he gets contract work. Admittedly the defendant has not submitted any document to 

show that the plaintiff was his employee in his contract work at Tezpur University.  But 

the fact that the plaintiff worked under the defendant is established from the evidence of 

PW 1 himself and from the evidence of PW 2. In his cross examination PW 1 testifies 

that  the  defendant  has  his  own MAHARI(  the  person to  supervise  the  work)  and in 

absence of defendant’s MAHARI he looked after his work. In his cross examination PW 

2 stated categorically, “ I know that Pankaj used to work under the defendant.” From such 

clear  and categorical  evidence  of  the  witnesses  on  behalf  of  the  plaintiff  it  is  fairly 

established that the plaintiff worked under the defendant. As such the evidence of DW 1 

that he engaged the plaintiff as his supervisor and  as his sub contractor gets fortified and 

resultantly it  inspires credence. 

12.  There is hardly any dispute that the defendant is a class I contractor as it is admitted 

by the plaintiff and the witnesses of the plaintiff side. In support of the various contract 

work done by the defendant, he has exhibited certain documents. Exhibit A to Exhibit F 

discloses the nature of the contract order received by the defendant. The plaintiff side has 

failed to agitate the fact that the defendant got a number of contract work which the 

defendant proves by Exhibit A to Exhibit F.  On the contrary the evidence of the plaintiff 

side fortifies the fact that the defendant is a class I contractor. 

13.  The  plaintiff  has  not  submitted  any  document  to  show  that  he  is  a  registered 

contractor. In his cross examination Zakir Hussain, PW 2, deposed that the plaintiff is a 

registered contractor. He further deposed that he had seen the registration card of the 

plaintiff. The evidence of PW 2 is not believable because  the plaintiff has not submitted 

his registration card to substantiate his claim.  As admittedly the plaintiff used to work 

under the defendant, the story of the plaintiff that he lent Rs 1, 00,000/- to the defendant 

is  not  believable.  The  plaintiff  has  not  submitted  any  document  to  show  his  sound 

financial condition. On the contrary,  exhibit G income tax return shows the income of 

the defendant for 2005-06 as Rs 12, 67,742.36/-. Exhibit H is the acknowledgement from 

the Income Tax Department showing payment of tax by the defendant amounting to Rs 

83, 813/- dated 30.09.08. 
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14.  In his cross examination DW 1 stated that he never gives a cheque of Rs 1,00,000/- 

to a person who is not financially sound. By this evidence of the defendant,  the plaintiff 

side intends to prove the fact that the plaintiff is a financially sound person. The evidence 

of DW 1 that he gave a cheque of Rs 1,00,000/- to the plaintiff as advance for supplying 

materials  for sub contract  under him is  quite plausible and believable in view of the 

surrounding facts coming out in his evidence as discussed above Therefore, it is found 

that the defendant gave the cheque of Rs 1,00,000/- to the plaintiff only for supplying 

materials. So, the particular instance of giving a cheque to the plaintiff in no way proves 

his sound financial condition. 

15. At this point it would be appropriate to consider the contention raised on behalf of the 

plaintiff. Sri A. K. Sarma, learned counsel for the plaintiff has contended that though the 

defendant took the plea that he gave the cheque to the plaintiff for other purpose, the 

defendant failed to prove for what purpose he gave the cheque. I respectfully reject this 

contention because as transpires from the foregoing discussion of evidence it is seen that 

the defendant gave the cheque of Rs 1,00,000/- to the plaintiff for supplying materials 

when the plaintiff  was engaged as sub contractor under the defendant.  Therefore,  the 

defendant has established his plea. 

16.  Sri  P.C.Sarma, learned counsel for the defendant has argued that the plaintiff  has 

failed to prove his own financial strength to lend Rs 1,00,000/- and as such the plaintiff  

fails to prove his burden. This contention of learned counsel for the defendant is not 

without merit. In this instant suit the burden squarely lies on the plaintiff to show that he 

lent money to the defendant . But as transpires from the evidence as discussed above the 

plaintiff has failed to discharge his burden as envisaged U/S 101 of The Indian Evidence 

Act. 

17.  In the result of the foregoing discussion of evidence and reasons thereof it is seen 

that the preponderance of probability does not lie in favour of the plaintiff.  Therefore, 

this issue is decided in negative against the plaintiff. 

  Issue No (c):  Whether the plaintiff is entitled to the decree as prayed for? 

18. For the discussions and decision in issue No (b) it is held that the plaintiff is not 

entitled to get the decree as prayed for. Accordingly, this issue is decided in negative 

against the plaintiff. 
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                                                             ORDER

19. Accordingly this suit is dismissed on contest with cost.  

Prepare the decree accordingly. 

The judgment is delivered in the open court and the operative part of the judgment is 

pronounced in the open court today,  the 12th day of April 2013, under my hand and seal.  

                                                                                                 Chitra Rani Saikia

                                                                                                Munsiff No 1, Tezpur
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ANNEXURE

1. Plaintiff’s witnesses: 

            PW 1: Sri Pankaj Gogoi (the plaintiff)
PW 2 : Zakir Hussain  
PW 3 : Ganesh Deka

           2. Plaintiff’s exhibits:

            Exhibit 1: The cheque being no-493610 for Rs.-1,00,000/- issued by the defendant 

of S.B.I Tezpur Branch dated-25/08/08.

            Exhibit 2: intimation letter issued by the Manager of S.B.I Bazar Branch dated  

16/02/09 addressed to me.

            Exhibit 3: Cheque returing meno issued by the Manager of S.B.I Tezpur Bazar 

Branch dated 16/02/09.

            Exhibit 4: intimation letter issued by the Manager of S.B.I Bazar Branch dated  

20/04/09 addressed to me.

            Exhibit 5: Cheque returing meno issued by the Manager of S.B.I Tezpur Bazar 

Branch.

            Exhibit 6: Pleder’s notice sent to the defendant dated 19/05/09.

            Exhibit 7: Postal receipt being no RLADB110 of H.P.O Tezpur.

            Exhibit 8 : Petition U/O 12 rule 8 of C.P.C.

            Exhibit 9: Production notice served on the advocate of the defendant     

        3.  Defendants’s witness:

             DW 1: Sri Shyamal Sarma

        4.  Defendants’s exhibits:   

Exihibit A: Notice to proceed with the work issued by the Chief Engineer,PWD 

(roads), Assam dated 29-10-2005.

Exihibit  B:  Letter  from  the  University  Engineer,  Tezpur  University  for 

construction and improvement of internal roads dated 09-10-2006.

Exihibit C: Work order issued by Garrison Engineer Dated 05-09-2008

Exihibit D: Latter from Garrison Engineer, Tezpur in respect of work dated 21-07-

2009.

Exihibit  E:  Preliminary  work  order  issued  by  Executive  Engineer  PWD 

Biswanath CHariali dated 19-03-2008

Exihibit F: Preliminary work order issued by Executive Engineer PWD, Nagaon 

dated 23-05-2008

Exihibit  G: Income Tax return for the year 2005 to 2006 showing my Annual 

Income Rs. 12,67,742.36/-
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Exihibit H: Acknowledgment issued by Income Tax Department for payment of 

Income Tax amounting to Rs.83,813/- dated 30-09-2008

Exihibit I: Cheque Book of Account No.10501596178 containing cheque number 

656741 onwards.

Exihibit j: is the counter foil of cheque bearing No. 493609 of Rs. 50,000/- in the 

name of the plaintiff dated 12-04-2008.

Chitra Rani Saikia

                                                                                                         Munsiff No 1, Tezpur
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